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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 )  
In re ) Chapter 11  
 )  
CHRYSLER, LLC, et al., ) Case No. 09-50002 (AJG) 
 ) Jointly Administered 
   Debtors. )  
 )  

 
INDIANA PENSIONERS’ MOTION TO APPOINT A CHAPTER 11 

 TRUSTEE AND FOR IMMEDIATE APPOINTMENT OF AN EXAMINER 

TO THE HONORABLE ARTHUR J. GONZALEZ,  
UNITED STATES BANKRUPTCY JUDGE: 

 The Indiana Pensioners,1 by and through their undersigned counsel, hereby file this 

motion (the “Motion”) for an order appointing a chapter 11 trustee for the bankruptcy estate of 

Chrysler LLC (“Chrysler”) and the above-captioned debtors and debtors-in-possession 

(collectively with Chrysler, the “Debtors”) under sections 1104 and 1112(b) of title 11 of the 

                                                 
1  The Indiana Pensioners consist of the Indiana State Teachers Retirement Fund, the Indiana State Police 
Pension Trust, and the Indiana Major Moves Construction Fund, which are holders of the Senior Secured Debt (as 
defined below). 
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United States Code (the “Bankruptcy Code”), and for the immediate appointment of an examiner 

pursuant to 1104(c) of the Bankruptcy Code.  In support of the Motion, the Indiana Pensioners 

respectfully state as follows.   

PRELIMINARY STATEMENT 

1.  It is imperative that this Court appoint a chapter 11 trustee to ensure that an 

independent, disinterested person makes business decisions that are in the best interests of these 

estates and that are in keeping with their statutory fiduciary duties to stakeholders.  This remedy 

is warranted by the unprecedented degree to which the Debtors have been unable or unwilling to 

perform their basic fiduciary responsibilities in the face of pressure and instruction from the U.S. 

government to do otherwise.  The Debtors have ceded control over their business and their 

restructuring efforts to the United States Treasury Department (“Treasury Department”).  The 

Treasury Department (through the Debtors) is in turn attempting to use these bankruptcy cases as 

a device to impose a sub rosa plan of reorganization that improperly rewards creditor groups the 

government deems politically important to the detriment, and at the expense of, Chrysler’s Senior 

Secured Lenders.  In so doing, the Debtors are ignoring fundamental principles of bankruptcy law 

by allocating distributions according to the government’s political agenda rather than the 

creditors’ legal priority.  So defective is the strategy that if it were presented in a chapter 11 plan, 

and subjected to all the creditor protections afforded thereby, it clearly could not be confirmed.   

2. The Treasury Department has taken these actions under the purported authority of 

the Troubled Asset Relief Program (“TARP”).  But neither TARP nor the Emergency Economic 

Stabilization Act (“EESA”) under which TARP was promulgated authorizes the Treasury 

Department to make loans to, or take control of, an automotive company.  Nor does any federal 
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statute authorize the Treasury Department to use its control to destroy the property rights of 

creditors.  To the contrary, TARP expressly prohibits such actions. 

3. A second, and independent, basis for the appointment of a trustee exists under 

sections 1112 and 1104 of the Bankruptcy Code.  These provisions require the Court to appoint a 

chapter 11 trustee (or convert the case to chapter 7) where the Debtors’ business is suffering 

“substantial or continual decline” with no reasonable chance of rehabilitation.  Here, the Debtors’ 

own filings establish that this is the case.     

4. Finally, the Court should immediately appoint an examiner to investigate the 

manner in which the government has exceeded its authority, caused the Debtors to breach their 

fiduciary duties, dominated and controlled all of the key decisions and assessments the Debtors 

are required to make, and otherwise utilized this bankruptcy process to advance its own agenda at 

the expense of the Debtors’ estates.           

BACKGROUND 

5. On April 30, 2009 (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code, thereby commencing their respective chapter 11 

cases (collectively, the “Chapter 11 Cases”).  The Debtors purport to be operating their businesses 

as debtors and debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.  

The Chapter 11 Cases are being jointly administered for procedural purposes. 

6. Chrysler and certain of its affiliates are parties to that certain Amended and 

Restated First Lien Credit Agreement, dated as of August 3, 2007 (as may have been amended or 

supplemented, the “Senior Credit Agreement”) with JPMorgan Chase Bank N.A., as 

administrative agent, and certain lenders party thereto from time to time (the “Senior Secured 

Lenders”), under which the Senior Secured Lenders are owed $6.9 billion (the “Senior Secured 
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Debt”) secured by a first lien on substantially all of the Debtors’ assets, including their plants, 

equipment, inventory, bank accounts, and almost every other U.S. asset owned by the Debtors 

(the “Collateral”).  Senior Credit Agreement; Affidavit of Ronald E. Kolka (“Kolka Aff.”) ¶ 28 

[Docket No. 23].  While the Indiana Pensioners hold only $43 million of the Senior Secured Debt, 

they have been informed and believe that a substantial number of other Senior Secured Lenders 

have not consented to the proposed section 363 sale or the $2 billion of consideration that has 

been offered to buyout the entire $6.9 billion in Senior Secured Debt.   

7. On May 3, 2009, the Debtors filed a Motion, Pursuant to sections 105, 363 and 

365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004 and 6006, for (I) An Order (A) 

Approving Bidding Procedures and Bidder Protections for the Sale of Substantially All of the 

Debtors’ Assets and (B) Scheduling a Final Sale Hearing and Approving the Form and Manner of 

Notice Thereof; And (II) An Order (A) Authorizing the Sale of Substantially All of the Debtors’ 

Assets, Free and Clear of Liens, Claims, Interests and Encumbrances, (B) Authorizing the 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases in Connection 

Therewith and Related Procedures and (C) Granting Certain Related Relief [Docket No. 190] (the 

“Sale Motion”).  On May 5, 2009 the Court held a hearing to consider proposed bidding 

procedures.  On May 7, 2009, the Court approved the bidding procedures and set the hearing to 

consider the Sale Motion for May 27, 2009.      

I. The Secured Lenders Loan Billions of Dollars to Chrysler 

8. The Indiana Pensioners are holders of first priority secured claims.  These claims 

arise out of nearly $10 billion of loans taken out by Chrysler when it was re-purchased from the 

German automaker Daimler in 2007.  (Senior Credit Agreement § 2.1; Kolka Aff. ¶ 26)  The 

Senior Secured Lender’s loans financed the purchase of the company, and were hailed at the time 

for returning Chrysler to U.S. control.  Despite challenging market conditions, the Senior Secured 
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Lenders made these loans because they were secured by first priority liens on the Collateral.  

(Senior Credit Agreement § 3.14; Kolka Aff. ¶ 28)    

9. The Indiana Pensioners invested in these loans because they were secured by first-

priority liens on the Collateral.  These liens, and the security they afforded, are crucial to the 

Indiana Pensioners because they are responsible for protecting the retirement of roughly one 

hundred thousand public employees in Indiana, including police officers, school teachers and 

their families.  This responsibility caused the Indiana Pensioners to seek the safety of secured 

loans.  They paid for this security by accepting a comparatively low interest rate.     

II. The Global Financial Crisis and TARP  

10. In December of 2007, less than a month after the Senior Secured Lenders’ loan to 

Chrysler, the United States economy entered into the worst recession since the Great Depression, 

which resulted in an unprecedented response from the United States government.  Perhaps the 

most widely reported element of that response was the EESA, which was passed by Congress and 

signed by President George W. Bush on October 3, 2008.  12 U.S.C. § 5202.  One critical 

component of the EESA was the TARP, which gives the Secretary of the Treasury the power to 

purchase “troubled assets” from “financial institutions.”  15 U.S.C. § 211.  TARP authorized the 

government to inject hundreds of billions of dollars into the national banking system in order to 

restore confidence in the economy and reestablish the flow of credit. 

11. Chrysler (along with the rest of the automotive industry) suffered tremendous 

losses in 2008, following drastic reductions in automobile sales.  (See Chrysler Plan for Long-

Term Viability, Feb. 17, 2009 at U32-37 (the “Feb. 17, 2009 Viability Report”), attached as 

Exhibit A to the Declaration of Todd A. Gluckman (the “Gluckman Decl.”); Kolka Aff. ¶¶ 55-58)  

According to the Debtors, the causes were a combination of frozen credit markets, low consumer 

confidence, and reduced personal wealth, which reduced both demand for Chrysler products as 
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well as the ability of remaining customers to finance their purchases.  (Feb. 17, 2009 Viability 

Report at U32-37; Chrysler Plan for Short-Term and Long-Term Viability, Dec. 2, 2008 at 4 (the 

“Dec. 2, 2008 Viability Report”), Gluckman Decl., Ex. B; Kolka Aff. ¶¶ 53, 55, 57)  The 

recession has cost Chrysler over $16 billion in lost revenue, creating tremendous pressure on both 

Chrysler’s financial performance and cash position.  (Kolka Aff. ¶ 57)   By the end of 2008, it 

was very clear that Chrysler was running out of money, as it had only $1.898 billion of cash left.  

(Kolka Aff. Schedule 3)              

III. Chrysler Seeks Government Assistance 

12. By the fourth quarter of 2008, Chrysler’s deteriorating cash position caused it to 

seek financial assistance from the United States government.  (See Dec. 2, 2008 Viability Report, 

Gluckman Decl., Ex. B; Kolka Aff. ¶ 59)  According to Chrysler, it required a $7 billion cash 

infusion from the government in order to implement an out-of-court restructuring that would 

allow it to continue as a going concern.  Dec. 2, 2008 Viability Report at 4, Gluckman, Decl., Ex. 

B; Kolka Aff. ¶ 62.  Shortly before that request, then-Treasury Secretary Henry Paulson clearly 

announced the Treasury Department’s position in testimony before the House Financial Services 

Committee – TARP authorized investment only in financial institutions, and “auto companies fall 

outside of that purpose.”  (See Oversight of Implementation of the Emergency Economic 

Stabilization Act of 2008 and of Government Lending and Insurance Facilities; Impact on 

Economy and Credit Availability: Hearing Before the H. Comm. on Fin. Servs., 110th Cong. 19 

(Nov. 18, 2008) (statements of Henry M. Paulson, Jr.))  If the automobile industry wanted federal 

help, it had to seek separate Congressional authorization. 

13. Chrysler subsequently sought such Congressional authorization and, on December 

10, 2008, the House of Representatives passed the Auto Industry Financing Restructuring Act.  

(H.R. 7321, 110th Cong. § 10 (2008))  The express purpose of the Act was “to immediately 
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provide authority and facilities to restore liquidity and stability to the domestic automobile 

industry in the United States.”  Id. at § 2.  But while the House passed the bill, it failed to secure 

the support necessary to pass the Senate.  As a result, the Senate abandoned the legislation and it 

was not enacted into law. 

14. Less than a week after Congress rejected the auto bailout bill, the Treasury 

Department reversed its prior position and determined that it did have the authority to use TARP 

funds to benefit the automobile industry.  This decision was set forth in a December 19, 2008 

Determination by Secretary Paulson that simply declared automobile companies to be “financial 

institutions” within the meaning of TARP. 

15. Based on the December 19, 2008 Determination, on December 31, 2008, Chrysler 

and the Treasury Department entered into a Loan and Security Agreement (“Treasury Loan and 

Security Agreement”).  (Kolka Aff. ¶ 68)  Under the terms of that agreement, the government lent 

Chrysler $4 billion on a third-priority secured basis at approximately 5% interest.  (Appendix A, 

Supplement to Treasury Loan and Security Agreement § 2.01; Treasury Loan and Security 

Agreement §§ 2.05, 4.01)  Thus, the government took a security interest in Chrysler’s assets 

which was junior in priority to the existing liens of the Indiana Pensioners.  Although the maturity 

date of the loan was December 30, 2011, the government had the right to accelerate the entire 

amount due if Chrysler failed to submit a restructuring plan, or “viability plan,” acceptable to the 

government by February 17, 2009 (after the inauguration of a new president).  (Treasury Loan 

and Security Agreement § 7.20(a); Kolka Aff. ¶ 68)   

16. This loan agreement left Chrysler at the mercy of the Treasury Department in a 

number of ways.  First, the amount of the loan was not nearly enough to fund a meaningful 

restructuring.  The $4 billion was simply an interim lifeline that would postpone Chrysler’s 
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collapse until after the new administration took office in January, 2009.  Second, the Treasury 

Department would have total discretion to determine whether Chrysler’s viability plan was 

satisfactory.  If the government chose to reject the plan, it would have the right to call the full 

amount of the loan.  Third, even if Chrysler put forth a reasonable viability plan, the government 

made no commitment to provide the additional funds necessary to allow Chrysler to implement 

its plan.  These terms placed an additional $4 billion of secured debt on the company without 

offering any meaningful path to a successful restructuring and without providing value to 

Chrysler’s stakeholders who are now being told they will receive the equivalent of a liquidation 

recovery.  Nevertheless, Chrysler did not give any serious consideration to seeking bankruptcy 

protection at that time. 

IV. The Government Rejects Chrysler’s Plan and Chrysler Cedes Control 

17. Chrysler submitted its plan to the President’s Task Force on the Auto Industry 

(“the Auto Task Force”) on February 17, 2009.  (Kolka Aff. ¶ 68)  The viability plan submitted 

by Chrysler called for a reorganization of Chrysler on a stand-alone basis.  Feb. 17, 2009 

Viability Report at 13.  In the viability plan, Chrysler admitted that it could not survive absent 

relief from the Senior Secured Debt, the debt owed under the Treasury Loan and Security 

Agreement, and the obligations owed to the United Auto Workers’ Voluntary Employment 

Benefit Association (“VEBA”).  (Kolka Aff. ¶¶ 79, 80)  In that regard, Chrysler stated its 

intention of obtaining $50 billion of aggregate relief from those three lender groups, and 

speculated that the debt would be exchanged for some combination of common stock, preferred 

stock, new debt, and cash.  (Feb. 17, 2009 Viability Report at 13, Gluckman Decl., Ex. A)  

Chrysler also stated that during the course of this reorganization and following it, Chrysler would 

seek to finalize an alliance with Fiat S.p.A (“Fiat”).  (Feb. 17, 2009 Viability Report at 13, 81-97, 

Gluckman Decl., Ex. A) 
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18. On March 30, 2009, newly-elected President Barack Obama announced the 

rejection of Chrysler’s viability plan.  The President disagreed with Chrysler’s management and 

determined Chrysler was not viable as a stand-alone going concern.  (See Remarks by the 

President on the American Automotive Industry (March 30, 2009), 

http://www.whitehouse.gov/the_press_office/Remarks-by-the-President-on-the-American-

Automotive-Industry-3/30/09, Gluckman Decl., Ex. C)  The President informed the country that 

the government would give Chrysler thirty days to reach an agreement with Fiat, its unions, and 

its creditors (including the Senior Secured Lenders) under which Chrysler and Fiat would 

combine to form a new entity.  (Id.)  Also, the President required Chrysler to restructure itself in a 

way that enabled it to gain access to Fiat’s “cutting edge technology,” produce the type of smaller 

cars the government wants manufactured, satisfy the demands of certain unsecured creditors such 

as the VEBA trust and union laborers, and protect the government’s investment in Chrysler – all 

components of a political agenda imposed on Chrysler’s management.  (Id.)  In doing so, the 

President reversed the business judgment of Chrysler’s management, which had determined a 

stand-alone reorganization was in the best interests of Chrysler’s stakeholders.  (Transcript of 

Hearing on First-Day Relief (“Hr’g Tr.”) 122:13-124:21 (May 4, 2009), Gluckman Decl., Ex. D)        

19. Following the President’s announcement, the Auto Task Force and the Treasury 

Department began working to make the President’s strategic vision a reality.  (Kolka Aff. ¶¶ 84-

85)  This marked the end of independent management; going forward, the company was little 

more than a puppet for the imposition of the government’s political agenda.  In clear violation of 

its fiduciary duties, Chrysler stopped functioning as a private company and became an instrument 

of a third-lien lender (the U.S. Government).  Chrysler’s conduct in the month following the 

government’s ultimatum made this abundantly clear: 
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• it ceased all serious efforts to explore alternative ways to raise cash or sell 
assets; 

• it made no attempt to sell off any of its brands as going concerns, which 
could bring substantial sums (The government-imposed agreement with 
Fiat prohibited Chrysler from pursuing alternative transactions with any 
entity other than Fiat.  Fiat Term Sheet at 14.);   

• it ceded complete control of the process of formulating the critical 
elements for the company’s reorganization to the Auto Task Force; 

• although it was clear Chrysler would run out of cash on or about April 30,  
2009 and that upon doing so, the recoveries of its senior secured lenders 
would be imperiled and the leverage of the Treasury Department would be 
maximized, never once did Chrysler seriously consider commencing 
bankruptcy proceedings at an earlier point in time; 

• in preparing to commence chapter 11 proceedings and sell substantially all 
of its assets to a newly created shell company (that would be operated by 
Chrysler’s existing senior management from the same executive offices), 
Chrysler did not develop a view of its liquidation value, its going concern 
value, its debt capacity, the value of the equity in the new company, what 
interest Fiat should receive for its purported contributions to the new 
company, what recovery its creditors should receive, or what equity 
stakes, if any, its creditors should receive; and 

• in ceding control of its reorganization efforts to its third lien lender (the 
government), never once did Chrysler consider such lender’s obvious 
conflicts of interest. 

20. Chrysler failed even to participate in any of the negotiations with its two most 

important stakeholders, the Senior Secured Lenders and the United Auto Workers union.  (Hr’g 

Tr. 235: 14-24; 246: 4-6, Gluckman Decl., Ex. D)  Mr. Kolka’s testimony concerning the way in 

which he discovered the $2 billion price to be paid to the Senior Secured Lenders makes this 

point clear: “The two billion dollar offer I first heard about it when we read it in, I believe it’s the 

Wall Street Journal.”  (Hr’g Tr. 246: 8-9, Gluckman Decl., Ex. D)  The Debtors have abdicated 

their responsibilities to the Treasury Department.  (Hr’g Tr. 235: 14-24; 246: 4-6, Gluckman 

Decl., Ex. D)   
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V. Chrysler Files for Bankruptcy to Force Fiat Sale and Wipe Out Secured Debt 

21. On April 30, 2009, the Debtors commenced these Chapter 11 Cases.  As with its 

other major business decisions, the decision as to the timing of the filing and the venue was made 

by the government.  (See Press Background Briefing on Auto Industry (April 30, 2009), 

www.whitehouse.gov/the_press_office/Background-Briefing-on-Auto-Industry-4/30/2009, 

Gluckman Decl., Ex. E)  Even though the cases were filed under chapter 11 of the Bankruptcy 

Code, it is very clear that the Debtors have no intention (or even possibility) of reorganizing these 

estates.  Instead, the Debtors have filed the Sale Motion seeking authority to sell for purported 

liquidation value, substantially all of their assets, free and clear of liens, to a newly formed 

company created for the purpose of this transaction (“New Chrysler”).  (Sale Motion at 57; Kolka 

Aff. ¶ 88)  The ultimate purpose of this transaction is to transfer value realized from the sale of 

the Senior Secured Lenders’ Collateral to junior Chrysler stakeholders without regard to the well-

established legal priority of creditor claims.  For example, though the Senior Secured Lenders 

will recover only 29% of their secured claim, Chrysler’s unsecured creditors, including labor-

related obligations, will receive over $20 billion over time.  In particular, the VEBA trust (which 

has an unsecured claim of approximately $10 billion), will receive a new note in the amount of 

$4.5 billion as well as 55% of the equity interest in New Chrysler.  (Hr’g Tr. 234:3-235:11, 

Gluckman Decl., Ex. D)  Fiat, one of the Debtors’ foreign competitors, is to receive 20% of New 

Chrysler (with the right to acquire a total of 51%) in exchange for granting access to its “small 

car” technology.  (Kolka Aff. ¶ 88)  Fiat is not paying any cash for its stake in New Chrysler.  

(Id.)  The Treasury Department, a creditor with liens on the collateral that are still junior to those 

of the Indiana Pensioners, is slated to receive an 8% equity interest in New Chrysler.  (Kolka Aff. 

¶ 88)  Following the sale the Debtors will cease to function as a going concern and will be left 

with only those assets New Chrysler deems essentially worthless.   
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22. Even though this transaction (which serves as a de facto plan of reorganization) 

will fundamentally reorder the economic interests of every Chrysler stakeholder, the Debtors have 

ignored fundamental issues related to this transaction.  The Debtors made no effort to determine 

whether selling its assets to New Chrysler as a going concern would bring creditors a better 

recovery than a liquidation of Chrysler’s component parts.  (Hr’g Tr. 252:3-253:18, Gluckman 

Decl., Ex. D)  Indeed, the Debtors cannot make this judgment, as they claim not to know either 

the liquidation value or the going concern value of the company.   (Hr’g Tr. 251:7-252:18, 

Gluckman Decl., Ex. D)  Given this, it is not surprising that the Debtors admit to not having 

considered its fiduciary duty to work for the benefit of all stakeholders or how to protect against 

conflicts of interest among various stakeholders.  (Hr’g Tr. 256:23-258:1, Gluckman Decl., Ex. 

D)    

23. The Debtors have likewise ignored the structure of the sale transaction.  The 

Debtors’ chief financial officer does not know the value of New Chrysler, the amount of debt it 

can support, or the value of the New Chrysler stock being distributed under the sale transaction or 

why it was allocated as proposed in the Sale Motion.  (Hr’g Tr. 235:9-236:6, Gluckman Decl., 

Ex. D)  The Debtors did not play any role in negotiating the capital structure of New Chrysler and 

did not decide what any of its stakeholders would receive as part of the transaction.  (Hr’g Tr. 

235:9-236:6; 246:10-19; 130:16-23, Gluckman Decl., Ex. D)  

24. The Debtors abdicated each of these critical management decisions to the 

Treasury Department, whose only legally cognizable interest in these cases is that of a third-lien 

lender (whose loans to Chrysler are not authorized under any Federal law).                    

VI. The Government Strong Arms Lenders to Consent to its Plan 

25. Unlike any other bankruptcy in history, Chrysler’s bankruptcy filing was 

announced by the President of the United States.  President Obama’s announcement made clear 
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that he had made the decision to put Chrysler into bankruptcy.  He blamed this decision on certain 

of the Senior Secured Lenders, including the Indiana Pensioners, who he publically branded as 

“speculators” who were unwilling to make “sacrifices.”  (See Remarks by the President on the 

Auto Industry dated April 30, 2009www.whitehouse.gov/the_press_office/remarks-by-the-

president-on-the-Auto-Industry 4/30/2009, Gluckman Decl., Ex. F)  He accused these lenders of 

refusing to compromise and instead seeking “an unjustified taxpayer-funded bailout.”  (Id.)  

These accusations are wholly unfounded.   

26. First, the Indiana Pensioners are not “speculators.”  Those pension plans hold 

monies for the benefit of thousands of police officers, school teachers and their families.  They 

invested in first-lien secured debt, which is (or at least should be) a conservative investment.  

Second, the Indiana Pensioners offered to compromise.  They offered to accept a 50% reduction 

of their debt, even though they could receive a much better recovery in chapter 7 liquidation.  

Their offer was in stark contrast to other Chrysler stakeholders, whose “compromise” will enable 

them to receive a much larger recovery then they are entitled to receive under the Bankruptcy 

Code.  Contrary to President Obama’s remarks, it was the government that refused to discuss a 

compromise with the Indiana Pensioners.  Third, the Indiana Pensioners have never sought a 

government bailout.  Indeed, they are among the few Chrysler stakeholders that can make that 

statement.  Unlike Chrysler and the TARP banks, who accepted billions of taxpayer dollars, the 

Indiana Pensioners have never received a dime of bailout money from the government.  To the 

contrary, it is the government that is taking from them.  Under the government’s plan, billions of 

dollars of collateral belonging to the Indiana Pensioners (and other Senior Secured Lenders) will 

be taken away and given to unsecured and junior lien creditors and (ironically) Fiat, a foreign 
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automaker.  Because the Indiana Pensioners asked to be paid for their interests in that collateral, 

they were vilified by the President.   

RELIEF REQUESTED 

27. Through the Motion, the Indiana Pensioners request an order appointing a chapter 

11 trustee pursuant to sections 1104(a)(3) and 1112(b) of the Bankruptcy Code.  The Indiana 

Pensioners also seek the immediate appointment of an examiner pursuant to section 1104(c) of 

the Bankruptcy Code to investigate the Debtors’ failure to meet its fiduciary duties, to investigate 

the conduct of the United States government in connection with Chrysler, its stakeholders and 

these Chapter 11 Cases, and to investigate the extent to which the United States government has 

exceeded its statutory and constitutional authority by dominating and controlling both the 

Debtors’ business and the bankruptcy process. 

BASIS FOR RELIEF 

I. The Debtors Are in Breach of Their Fiduciary Duties   

28. The facts of this case cry out for the appointment of a trustee.  The Debtors are 

under the domination and control of a single creditor, which is running the Debtors’ business for 

its own purposes.  Courts have long recognized that a trustee should be appointed if the debtor 

has a conflict of interest that prevents it from managing the business in the best interests of its 

creditors.  See In re Marvel Entm’t Group, Inc., 140 F.3d 463, 473 (3d Cir. 1998) (affirming 

appointment of trustee where debtor in possession was conflicted); In re L.S. Good & Co., 8 B.R. 

312, 315 (Bankr. N.D. W. Va. 1980) (appointing trustee due to debtor in possession’s conflict of 

interest).  When the debtor has a conflict of interest, or is under the domination and control of a 

party that has such a conflict, it is impossible for the debtor to manage the company in keeping 

with its duties.  See In re Bellevue Place Assoc., 171 B.R. 615, 623-24 (Bankr. N.D. Ill. 1994) 

(appointing a trustee because creditors’ influence and control over debtor manifested debtors’ 
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inability to control its own reorganization, thus an inability to discharge fiduciary duties); In re 

Microwave Prods. of Am., Inc., 102 B.R. 666, 674 (Bankr. W.D. Tenn. 1989) (appointing 

a trustee where “the creditors in this case have expressed serious loss of confidence in the 

debtor’s ability to effectively operate the business because of interference”).  This is exactly such 

a situation in which a trustee is required.  Indeed, the Bankruptcy Code anticipates the existence 

of such conflicts of interest and provides for the appointment of a trustee to ensure that a debtor’s 

affairs are being managed in the best interests of the estate as a whole, and not for the benefit of 

any particular stakeholder. 

29. It is black letter law that a debtor-in-possession owes a fiduciary duty to the 

creditor body as a whole.  See Pereira v. Foong (In re Ngan Gung Rest.), 254 B.R. 566, 570 

(Bankr. S.D.N.Y. 2000); Hirsch v. Pa. Textile Corp. (In re Centennial Textiles, Inc.), 227 B.R. 

606, 608 (Bankr. S.D.N.Y. 1998) (“As fiduciaries the debtor in possession and its managers are 

obligated to treat all parties to the case fairly.”); In re Ionosphere Clubs, 113 B.R. 164, 169 

(Bankr. S.D.N.Y 1990) (“a debtor-in-possession must act as a fiduciary to his creditors.”).  These 

fiduciary duties pre-date the bankruptcy filing and come into existence as soon as the debtor 

enters the zone of insolvency.  See N. Am. Catholic Educ. Programming Found., Inc. v. 

Gheewalla, 930 A.2d 92, 101-02 (Del. 2007); Geyer v. Ingersoll Publ’ns Co., 621 A.2d 784, 789 

(Del. Ch. 1992) (holding that fact of insolvency gives rise to fiduciary duties to creditors). 

30. Here, there is no question the Debtors are insolvent and have been for some time. 

Nevertheless, they have ignored their fiduciary duties by surrendering management 

responsibilities to a single creditor, which has operated the Debtors for its own purposes.  As both 

the Debtors and the government freely admit, the major business decisions for these Debtors and 

the agenda that has set the course of the Debtors’ bankruptcy have come not from the Chrysler 
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board room, but from the White House.  This was assured the moment Chrysler entered into the 

Treasury Loan and Security Agreement with the Treasury Department.  The terms of that loan 

gave the government the discretion to demand repayment (and force bankruptcy) at will.  In 

addition, the amount of the loan was far less than was necessary to fund Chrysler’s restructuring 

plan, ensuring that Chrysler would have to return to the government for additional funds, which 

could be granted or withheld at the government’s whim.  This left Chrysler at the government’s 

mercy.  

31. The Debtors’ own filings make clear that the value of its assets and its business 

have been continuing to deteriorate during this entire time.  Nevertheless, Chrysler gave no 

serious consideration to rejecting the terms of the secured government loan and filing for 

bankruptcy protection in 2008.  Instead, Chrysler abdicated all management responsibility to the 

government in exchange for a few months of liquidity that it knew was insufficient to avoid 

bankruptcy.  This six month delay in the bankruptcy came at a cost of at least $4 billion to 

Chrysler creditors.  The billions borrowed from the government are gone, but the additional debt 

remains.   

32. The government has abused its power to further its political agenda.  The 

government dictated that Chrysler must combine with Fiat so that the combined company could 

continue to employ portions of Chrysler’s workforce, protect the general economy, and require 

the Debtors to manufacture smaller, fuel efficient vehicles that are in accordance with the 

administration’s political priorities.  The government required the new entity to assume 

substantial pension obligations of Chrysler, which would otherwise be borne by the government, 

and it required that the government make a profit on its investment.  The government negotiated 

every part of this transaction.  The Debtors played almost no role.  In fact, the Sale Motion seeks 
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approval of a transaction that the Debtors made no effort to value and the details of which they 

first discovered when reading the Wall Street Journal.  Hr’g Tr. 246:8-9, Gluckman Decl., Ex. D.     

33. The proposed section 363 sale is the vehicle by which the Debtors attempt to 

accomplish the government’s objectives.  See U.S. Treasury Statement in Support of the 

Commencement of Chrysler LLC’s Chapter 11 Cases, dated April 30, 2009 ¶ 8 [Docket No. 69].  

The government has not been shy about its accomplishments.  On the day the President 

announced his “tough decision” to send Chrysler into what he called a “controlled” bankruptcy, 

the White House described its role: “we’ve restructured the company; we’ve done this alliance 

with Fiat.”  See Press Background Briefing on Auto Industry by Senior Administration Officials, 

Gluckman Decl., Ex. E. (emphasis added).        

34. This Court need not consider the wisdom or desirability of the government’s 

political goals or strategic vision.  What the Court must do is recognize the government’s 

directive for what it is – a plan for the reorganization of Chrysler.  As explained in more detail in 

the Indiana Pensioners’ Sale Objection, Courts universally hold that section 363 of the 

Bankruptcy Code cannot be used as a vehicle for implementing a sub rosa plan of reorganization.  

See, e.g.,  PBGC v. Braniff Airways, Inc. (In re Braniff Airways, Inc.), 700 F.2d 935, 940 (5th 

Cir. 1983) (rejecting 363 sale that had “practical effect of dictating some of the terms of a 

reorganization plan”); In re Westpoint Stevens Inc., 333 B.R. 30 (S.D.N.Y. 2005) (holding 

“section 363(b) is not to be utilized as a means of avoiding Chapter 11's plan confirmation 

procedures”).  See also, Comm. of Equity Sec. Holders v. Lionel Corp (In re Lionel Corp.), 722 

F.2d 1063, 1071 (2d Cir. 1983) (rejecting proposed sale that “ignored equity interests required to 

be weighed and considered under Chapter 11”).  Moreover, the government’s sub rosa plan could 

never be confirmed because it distributes value from the estates in accordance with the 
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government’s political and policy priorities rather than the distribution requirements of the 

Bankruptcy Code.  To propose such an illegal transaction is a clear breach of the Debtors’ 

fiduciary duties, which run to the estates as a whole.  See Smart World Techs., LLC v. Juno 

Online Servs., Inc. (In re Smart World Techs., LLC), 423 F.3d 166, 175 (2d Cir. 2005). 

II. The Government’s Actions Exceed Its Statutory Authority and Are Improper 

35. The government’s attempt to use the Debtors to impose an unlawful sub rosa plan 

of reorganization is not only a breach of the Debtors’ fiduciary duties, it is also a direct violation 

of federal law.  These violations of federal law – along with the Court’s need to ensure that these 

proceedings and these Debtors are not being used for improper purposes – provide additional 

justification for the appointment of a trustee in these cases. 

A. The Government’s Control of Chrysler Violates Both TARP and The   
  Constitution    

36. It is axiomatic that the Executive Branch’s authority must derive either from an 

act of Congress or from the Constitution itself.  See Youngstown Sheet & Tube Co., 343 U.S. 

579, 585 (1952).  Here, the Treasury Department relies on TARP for the statutory authority to 

take the extraordinary steps it has taken in these cases.  But neither TARP nor the EESA under 

which it is promulgated justify these actions. 

37. As a threshold matter, TARP does not authorize the Treasury Department to 

invest tens of billions of dollars in an automobile manufacturer like Chrysler.  As discussed 

above, TARP authorizes the purchase of troubled assets from financial institutions.  The clear and 

unambiguous language of the statute defines financial institutions to be “any bank, savings 

association, credit union, security broker or dealer, or insurance company, established and 

regulated under the laws of the United States or any State, territory or possession of the United 

States . . . and having significant operations in the United States but excluding any central bank 
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of, or institution owned by, a foreign government.”  12 U.S.C. § 5202(5).  Chrysler is not any of 

these things, and no “determination” by the Treasury Department can make it one.  Indeed, that is 

why the Treasury Department originally determined that Chrysler and the automobile industry 

“fell outside” the scope of TARP.  It is only after Congress declined to adopt legislation 

authorizing an auto bailout that the Treasury Department reversed course and adopted its current 

interpretation of the statute.  This reading, which simply ignores the word “financial,” violates the 

most basic tenet of statutory construction: “when the statutory language is plain, we must enforce 

it according to its terms.”  Jimenez v. Quarterman, 129 S. Ct. 681, 685 (2009).          

38. Moreover, even if TARP did allow for the purchase of “troubled assets” from an 

automobile manufacturer —which it does not— neither TARP nor the EESA give the Treasury 

Department the power to dictate a plan of reorganization for Chrysler that destroys the Indiana 

Pensioners’ property rights.  This is a clear violation of the well-established distribution priorities 

codified in the Bankruptcy Code.  Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. 

P’ship, 526 U.S. 434 (1999) (reversing confirmation of reorganization plan that provided 

recovery to equity holders ahead of impaired creditor).  In fact, TARP expressly denies the 

Treasury Department the power to abrogate property rights in this way.  See 12 U.S.C. § 

5229(b)(2) (“[a]ny exercise of the authority of the Secretary pursuant to this chapter shall not 

impair the claims or defenses that would otherwise apply with respect to persons other than the 

Secretary.”)       

39. In its effort to trample the Indiana Pensioners’ property rights, the Treasury 

Department has even ignored its own conflict of interest guidelines, which are mandated by 

statute.  See 12 U.S.C. § 1218.  These guidelines prohibit the Treasury Department from retaining 

a professional when the circumstances would cause a reasonable person to “to question the 
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retained entity’s objectivity or judgment to perform under the arrangement[.]”   31 C.F.R. § 

31.201.  In addition, the regulations prohibit an entity retained by the Treasury Department to 

perform work on the TARP program from “acting on behalf of anyone with respect to a sale or 

offer to sell, any assets to Treasury under the terms of that program.”  31 C.F.R. § 31.214.  

Despite these clear prohibitions, the Treasury Department allowed one of its key legal advisors 

with respect to the creation and implementation of the TARP, Simpson Thacher & Bartlett LLP 

(“Simpson Thacher”), to represent the administrative agent for the Senior Secured Lenders in this 

case.  As discussed above, the Treasury Department was solely responsible for negotiating with 

the Senior Secured Lenders on the Debtors’ behalf.  Hr’g Tr. 235: 14-24, Gluckman Decl., Ex. D.  

Thus, the Senior Secured Lenders were represented in those negotiations by Simpson Thacher, 

one of the Treasury Department’s key legal advisors with respect to the TARP program.  See 

Contract Numbers T0S09007 (Dec. 10, 2008) and TOFS-09-D-001 (Feb. 20, 2009), Gluckman 

Decl., Ex. G.  This is a clear conflict of interest under the guidelines.                

40.  The Treasury Department’s actions also run afoul of the Fifth Amendment to the 

United States Constitution.  It is well-settled that a secured creditor’s interest in specific property 

is protected in bankruptcy under the Fifth Amendment.  See Louisville Joint Stock Land Bank v. 

Radford, 295 U.S. 555, 589, 594 (1935).  This case, which also arose in a time of great economic 

turmoil, struck down a statute that had the effect of destroying a mortgage holder’s security 

interest in mortgaged real estate.  Id. at 575-76.  The Supreme Court held that while Congress has 

wide ranging authority to create bankruptcy laws, that authority was still subject to Fifth 

Amendment limitations and Congress had no power to destroy pre-existing property rights.  Id. at 

595.  That is precisely what the Treasury Department is doing to the Indiana Pensioners.  The 

Constitution does not allow such actions, regardless of circumstance.  As Justice Brandeis 
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eloquently explained: “the Fifth Amendment commands that, however great the nation’s need, 

private property shall not be thus taken even for a wholly public use without just compensation.”  

Id. at 602.      

B. The Government’s Actions Give Rise To Lender Liability  

41. In considering the Treasury’s actions, the Court must also consider that, having 

chosen to act as a lender and then having effectively taken control of an insolvent debtor, the 

Treasury now owes fiduciary duties to Chrysler’s creditors.  See, e.g., Gheewalla, 930 A.2d at 

101-02; Geyer, 621 A.2d at 789 (holding that fact of insolvency gives rise to fiduciary duties to 

creditors).  Not only do the government’s actions far exceed its statutory and constitutional 

authority, they also subject the government to potential lender liability actions by interfering in 

the business affairs of the Debtors.  “[A] creditor will be held to an insider standard where it is 

found that it dominated and controlled the debtor.”  Official Comm. of Unsecured Creditors of the 

Debtors v. Austin Fin. Servs. (In re KDI Holdings, Inc.), 277 B.R. 493, 511 (Bankr. S.D.N.Y. 

1999) (Gonzalez, J.).  When such a creditor overwhelmingly dominates the debtor, there is a 

merger of identity and the creditor will be held to a fiduciary standard.  Id. at 512; see also 

Schubert v. Lucent Techs., Inc. (In re Winstar Commc’ns, Inc.), 554 F.3d 382, 411-12 (3d Cir. 

2008) (finding “egregious” conduct where the creditor had exerted such influence and control as 

to qualify as an “insider” acting to the detriment of other creditors); In re Process-Manz Press 

Inc., 236 F. Supp. 333, 348 (N.D. Ill. 1964) (finding that the control exercised over the debtor was 

so pervasive that the claimant was “in substance the owner” of the bankrupt and therefore a 

fiduciary), rev’d on jurisdictional grounds, 369 F.2d 513 (7th Cir. 1966).  

42. Here, the government’s control over Chrysler’s management is of the same nature 

as a lender’s domination over a borrower that has given rise to lender liability claims.  See, 

e.g., Melamed v. Lake County Nat’l Bank, 727 F.2d 1399, 1404 (6th Cir. 1984) (finding that 
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lender’s actions to “salvage” the corporate borrower were sufficient to state a claim of tortious 

interference with the debtor’s business relationships).  The government has taken de facto control 

of the Debtors and used that control to further its own agenda, at the expense of the secured 

creditors.  

C. The Government’s Efforts to Influence Creditors 

43. During the course of the last four weeks, the government has also attempted to 

influence Chrysler’s Senior Secured Lenders.  The President has publically misstated the position 

of those creditors, thereby inciting an atmosphere of hostility against them in both the business 

community and the general public.  Also, the government has influence over the agent bank, as a 

TARP borrower.  Moreover, the agent bank’s counsel also represents the government in 

connection with TARP matters.  See Contract Numbers T0S09007 (Dec. 10, 2008) and TOFS-09-

D-001 (Feb. 20, 2009), Gluckman Decl., Ex. G.  Only further investigation will uncover any 

influence the government has exerted on the Debtors’ creditors.        

44. It is essential that management of the Debtors be put back in the hands of an 

independent, impartial decision-maker that will work for the benefit of the estate as a whole.  A 

trustee is the only person who can fill that role. 

III. The Undisputed Facts Require Appointment of a Trustee or Conversion 

45. A second, independent, basis for the appointment of a trustee is found in section 

1112 of the Bankruptcy Code, which requires a Court to convert this case to chapter 7 or appoint 

a chapter 11 trustee under section 1104(a)(3) if the Court finds: (1) “substantial or continuing loss 

to or diminution of the estate”; and (2) “the absence of a reasonable likelihood of rehabilitation.”  

See 11 U.S.C. § 1112 (b)(4)(A).  The Debtors have admitted the existence of both these facts.   In 

support of their Sale Motion, the Debtors set forth the following facts: (1) the Debtors’ business is 

losing cash on a daily basis; (2) the value of its assets are declining and will be further impaired 
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without an immediate sale of substantially all of the Debtors’ assets; (3) under the terms of the 

proposed sale the purchaser would agree to assume certain, but not all, of the Debtors’ liabilities; 

and (4) the purchaser will not make any payments to the estate and leave the estate with only 

those assets that the purchaser has chosen to abandon.  See Kolka Aff. ¶¶ 87-92; Motion of the 

Debtors for Entry of Agreed Interim and Final Orders: (I) Authorizing Use of Cash Collateral; (II) 

Granting Adequate Protection; And (III) Granting Related Relief ¶ 22(i) (the “Cash Collateral 

Motion”). 

A. The Value of the Debtors’ Estates Are Substantially and Continually 
  Decreasing 

46. Courts have held that for purposes of  section 1112(b)(4), negative cash flow 

establishes a decrease in value.  See In re AdBrite Corp., 290 B.R. 209, 215, 221 (Bankr. 

S.D.N.Y. 2003) (granting motion to convert and noting that “[c]ourts have held that a negative 

cash flow postpetition” constitutes continuing loss to or diminution of the estate); see also Nester 

v. Gateway Access Solutions, Inc. (In re Gateway Access Solutions, Inc.), 374 B.R. 556, 564, 568 

(Bankr. M.D. Pa. 2007) (same).  The Debtors’ financial projections make clear that these Debtors 

will have substantial negative cash flow for the rest of their existence.  Pursuant to the terms of 

the Treasury Loan and Security Agreement, the Debtors have prepared bi-weekly cash flow 

forecasts which project cash flow thirteen weeks into the future.  Each forecast has projected the 

Debtors’ cash flow to be negative over the entire period of the projection.  For example, the 

Debtors’ most recent projections show a net cash loss of $2.121 billion in the first month 

following the Petition Date.  Kolka Aff. Schedule 11; see also Mem. of Law in Support of Sale 

Motion at 9-10 (arguing Chrysler does not “have sufficient liquidity to continue operating . . .”).  

47. Courts have also held that the first prong of Section 1112(b)(4) is satisfied when 

the value of the debtor’s assets decreases over time.  In re Pinnacle Labs., Inc., No. 11-08-10239 
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SA, 2008 WL 5157981, at *3 (Bankr. D.N.M. June 19, 2008).  Again, the Debtors concede this 

point.  The Debtors’ first day filings argue that a sale of substantially all of their assets under 

section 363 must be approved in the first month of the case – an unprecedented timeframe given 

the complexity and size of this sale – or else the value of the Debtors’ business will vanish and 

creditors will be left with nothing.  See Mem. of Law in Support of Sale Motion at 11 (arguing 

“any significant delay in consummating the Fiat Transaction will diminish substantially the value 

of the Debtors’ assets”); Kolka Aff. ¶¶ 90-92; U.S. Treasury Statement ¶ 4.  The Debtors freely 

admit the fact that the value of the assets is decreasing in these Chapter 11 proceedings.  

B. The Estates Will Not Be Rehabilitated  

48. Once a court determines the estate is suffering a substantial or continual decline in 

value, it next turns to whether there is a “reasonable likelihood of rehabilitation.”   The term 

“rehabilitation” is not defined by the Bankruptcy Code, but has been construed by courts to mean 

an improvement in the debtor’s business that would allow the debtor to return to viability.  See In 

re AdBrite Corp., 290 B.R. at 221; In re Emergystat of Sulligent, Inc., No. 07-51394, 2008 WL 

597613, at *8 (Bankr. E.D. Tenn. Feb 29, 2008); see also 7 Collier on Bankruptcy 

1112.04[5][a][ii].  

49. Once again, the facts relating to this point are clear.  The Debtors’ filings establish 

the fact that the Debtors have no chance of rehabilitation, reorganization, or moving towards a 

confirmable plan of reorganization.  Kolka Aff. ¶¶ 90-91; U.S. Treasury Statement ¶ 4.  Indeed, if 

the Court were to grant the Debtors’ motion and allow the sale, there will be essentially nothing 

left to be reorganized.  Substantially all of the Debtors’ assets will be gone (free and clear of the 

Senior Secured Lenders’ liens) and there will be nothing of value left in the estates.  Kolka Aff. ¶ 

88; Sale Motion ¶ 57; Cash Collateral Motion ¶ 22(i).   
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50. Similar facts were also present in the recent case of In re Katon, Inc., No. 08-

02266-NPO, 2009 WL 982559 (Bankr. S.D. Miss. March 6, 2009).  As here, the debtor in Katon 

proposed a 363 sale of substantially all of the estate’s assets.  See id. at *4.  As here, the debtor 

sought to justify that sale by arguing that such a sale was the only way to secure any value for the 

estate.  Id.   The court correctly recognized that by taking that position, the debtor “essentially 

concedes that its business prospects do not justify continuance of the reorganization effort.”  Id.  

Accordingly, the court entered an order converting the case to a case under Chapter 7.  Id. 

51. The facts of this case are even more compelling.  While the debtor in Katon 

resorted to a 363 sale after months of attempting to reorganize, these Debtors announced their 

section 363 sale pre-petition and filed their Sale Motion in the first days of the case.  The 

government (and by extension the Debtors) has determined that Chrysler is not viable as a stand-

alone business and its business can only continue in combination with Fiat.  See Kolka Aff. ¶¶ 

90-92; U.S. Treasury Statement ¶ 4.  The Debtors’ first day filings make clear that in their 

judgment, such combination can only be completed by means of an asset sale and not a plan of 

reorganization.  Any reference to the anticipated future operation of New Chrysler must be 

disregarded because, by the Debtors’ own admission in the Sale Motion, from the estates’ 

perspective the sale is for $2 billion and the assumption of certain liabilities— essentially an 

expedited liquidation for liquidation value.  As such, the Debtors have conceded that there will be 

no effort to rehabilitate the Debtors in this case.   

C. The Law Requires Conversion or the Appointment of a Trustee 

52. Once the Court is satisfied that the elements of section 1112(b)(4) of the 

Bankruptcy Code are met, “cause” exists for conversion of the cases to cases under chapter 7.  

Under section 1112(b)(1) of the Bankruptcy Code, the Court is then required to act.  When taken 

together, sections 1112 and 1104 of the Bankruptcy Code authorize the Court to do one of three 
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things: (1) dismiss the chapter 11 cases; (2) convert the chapter 11 cases to cases under chapter 7; 

or (3) appoint a chapter 11 trustee.  While the Court has discretion to select among these 

remedies, it must impose one of them.  See 11 U.S.C. §§ 1104(a), 1112(b)(1). 

53. It should be noted that while section 1112 of the Bankruptcy Code does leave the 

Court a limited amount of discretion to refrain from taking action even when it finds cause to 

exist under subsection (B), this is not the case where, as here, cause exists under subsection (A).  

This is because section 1112(b), which gives the Court discretion to refrain from converting the 

case where cause is found, does not apply where the cause found is diminution of the estate with 

no likelihood of rehabilitation.  See 11 U.S.C. § 1112(b)(2).  Because there is no question that the 

requirements of section 1112(b)(1) of the Bankruptcy Code have been satisfied, this Court is left 

with no choice but to convert the Chapter 11 Cases to cases under chapter 7 or appoint a chapter 

11 trustee.2  

IV. The Court Should Immediately Appoint an Examiner   

54. While a trustee is needed in order to ensure the management of the Debtors is 

returned to the control of a disinterested party capable of making objective decisions, that is not 

the only step the Court should take here.  As a threshold matter, the appointment of an examiner 

is mandatory in a case of this size, as Chrysler clearly has more than $5 million of qualifying 

debt.  11 U.S.C. § 1104(c)(2).  But even if an examiner were not mandatory, an appointment of an 

examiner nonetheless is appropriate under section 1104(c)(1) of the Bankruptcy Code as there is 

no question an independent investigation is in the best interests of the estates.  See Keene Corp. v. 

Coleman (In re Keene Corp.), 164 B.R. 844, 856 (Bankr. S.D.N.Y. 1994) (appointing examiner in 

best interest of creditors where allegations existed that estate property was being diverted in fraud 

of creditors); In re First Am. Health Care of Ga., Inc., 208 B.R. 992, 994-95 (Bankr. S.D. Ga. 
                                                 
2 The Court also has the option of dismissing the case entirely.  
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1996) (appointing examiner where allegations of fraud existed and substantial government funds 

were at risk).  These proceedings are being conducted in the shadow of the government’s efforts 

to dominate the Debtors and control their Chapter 11 Cases.  The Debtors’ entire bankruptcy plan 

turns on the approval of a section 363 sale transaction that the Debtors have had almost no role in 

negotiating, structuring, or evaluating.  All of the decisions with respect to that transaction were 

made by the government, which clearly has its own agenda and interests.  No one is representing 

the interests of the estate.  An examiner should investigate the government’s role in the sale 

transaction, and determine the impact of the government’s numerous conflicts of interest on that 

transaction.    

55. This will be the fastest and most efficient way to ensure that this issue is resolved 

as quickly as possible.  An examiner will also provide the Court with the benefit of an impartial 

investigation which will allow the Court to take appropriate remedial measures in the best interest 

of the estate and its creditors.  

CONCLUSION 
56. The Debtors are being used by the United States government to improperly 

destroy the Indiana Pensioners’ security interests and property rights in the collateral through the 

implementation of a sub rosa plan of reorganization that could never be confirmed under the 

Bankruptcy Code.  In so doing, the Debtors and the government are not only trampling on the 

legal rights of Chrysler creditors, they are also in clear violation of TARP, the EESA, and the 

Constitution of the United States.  This cannot be allowed to continue.  The Court must appoint a 

trustee to put the Debtors back into the hands of disinterested management that will run the 

Debtors’ businesses for the best interest of the estates and in accordance with the Debtors’ 

fiduciary obligations to their creditors.  In the interim, an examiner should also be appointed to 

investigate and report on the role of the government in these proceedings.   
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NOTICE 

57. Notice of this Motion will be provided to: (i) the Debtors and their counsel; (ii) 

conflicts counsel to the Debtors; (iii) the Debtors’ claims and noticing agent, Epiq Bankruptcy 

Solutions, LLC; (iv) the Office of the United States Trustee; (v) counsel to the Official 

Committee of Unsecured Creditors; (vi) counsel to the administrative agent of the Senior Credit 

Agreement; (vii) Cerberus; (viii) counsel to Daimler (ix) counsel to the UAW; (x) counsel to the 

U.S. Treasury; (xi) counsel to the United States; (xii) counsel to Export Development Canada; 

and (xiii) all entities having filed a request for notice pursuant to Bankruptcy Rule 2002 in these 

Chapter 11 Cases. 

58. The Indiana Pensioners submit that no other or further prior notice of the relief 

requested herein need be provided. 

NO PRIOR REQUEST 

59. No prior request for the relief sought in the Motion has been made to this or any 

other court.  

 

  WHEREFORE, the Indiana Pensioners respectfully respect the Court enter an order (i) 

appointing a chapter 11 trustee and (ii) immediately appointing an examiner. 

Dated: May 19, 2009 
 New York, New York 

WHITE & CASE LLP 
1155 Avenue of the Americas 
New York, New York 10036-2787 
Telephone: (212) 819-8200 
Facsimile: (212) 354-8113 

     Glenn M. Kurtz 
 
By:  /s/ Glenn M. Kurtz   

Glenn M. Kurtz 
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Wachovia Financial Center 
200 South Biscayne Boulevard, 49th Floor 
Miami, Florida 33131 
Telephone:  (305) 371-2700 
Facsimile:  (305) 358-5744 
Thomas E Lauria (admitted pro hac vice) 
 
Attorneys for the  
Indiana Pensioners 

   
 


